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JUSTICE KENNEDY delivered the opinion of the Court.
Thomas M. Thompson was convicted in California state

court of the rape and murder of Ginger Fleischli.  More
than 15 years after the crime, 13 years after Thompson’s
conviction, and 7 years after Thompson filed his first peti-
tion for federal habeas relief, the United States Court of
Appeals for the Ninth Circuit issued its mandate denying
the writ of habeas corpus.  Two days before Thompson’s
scheduled execution, however, the Court of Appeals, sit-
ting en banc, recalled the mandate and granted habeas
relief to Thompson.  The case presents two issues:  First,
whether the Court of Appeals’ order recalling its mandate
violated 28 U. S. C. A. §2244(b) (Supp. 1997), as amended
by the Antiterrorism and Effective Death Penalty Act of
1996 (AEDPA), Pub. L. 104–132, 110 Stat. 1217; and sec-
ond, whether the order was an abuse of the court’s discre-
tion.  The recall of the mandate was not controlled by the
precise terms of AEDPA, but this does not save the order,
which, we hold, was a grave abuse of discretion.
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I
A

Thompson met his 20-year old victim, Ginger Fleischli,
in the summer of 1981.  Fleischli shared a Laguna Beach
studio apartment with David Leitch, with whom she had
an intermittent sexual relationship.  In August of that
year, Fleischli moved out and Thompson moved in.  Flei-
schli took up residence with Tracy Leitch, the former wife
of David Leitch.

On September 11, 1981, at about 7:30 p. m., Fleischli
and Tracy Leitch encountered Thompson and David Leitch
at a pizza parlor.  Fleischli told Tracy Leitch she was
afraid Thompson might kill her if she were left alone with
him.  The group later went to a bar together, but David
and Tracy Leitch soon departed.  At 9:30 p. m., Afshin
Kashani joined Thompson and Fleischli, drinking with
both of them and smoking hashish with Thompson.  The
trio went to a second bar before walking to Thompson’s
apartment around 1 a.m.  At about 2 a.m., after Fleischli
had gone to a nearby liquor store to buy soda, Thompson
told Kashani he wanted to have sexual intercourse with
Fleischli that night.  He assured Kashani, however, that
Kashani could “have” Fleischli after Thompson and David
Leitch left for Thailand to smuggle refugees and drugs
back to the United States.  App. 7.

Before Fleischli returned to the apartment, Kashani
began walking to his truck, which seems to have been left
at a local bar.  On the way, Kashani realized he had for-
gotten his cigarettes.  He returned to the apartment,
where Thompson met him at the door.  Thompson ap-
peared nervous and made Kashani wait outside while
Thompson retrieved the cigarettes.  After returning to his
truck, Kashani looked for Fleischli at a nearby liquor store
and, not finding her, went home.

Tracy Leitch visited Thompson’s apartment the morning
of September 12, asking where Fleischli was.  Lying,
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Thompson said she had left the Sandpiper Inn with Ka-
shani the night before.  At a party that evening, Tracy
Leitch again asked Thompson where Fleischli was.  In
response, Thompson described Fleischli in the past tense,
saying he had liked her.  The next day, Tracy Leitch filed
a missing person’s report with the local police department.

On September 14, police found Fleischli’s body buried in
a field 10 miles from the apartment shared by Thompson
and David Leitch.  The body was wrapped in rope as well
as a sleeping bag and blanket, both taken from the apart-
ment.  Fleischli’s head was wrapped with duct tape, two
towels, a sheet, and her jacket.  She had been stabbed five
times in the head near the right ear.  The body was
bruised on the ankles, palms, and left wrist; the right
wrist was crushed.  Fleischli’s shirt and bra had been cut
down the middle and pulled to her elbows, restraining her
arms and exposing her breasts.  She had on unbuttoned
jeans, but no underwear, shoes, or socks.  A vaginal swab
revealed semen consistent with Thompson’s blood type.

Police found two footprints near the body, one smooth
and one with a wavy pattern matching a shoe worn by
David Leitch.  Fibers from the blanket around the body
were identical to fibers found in the trunk of David
Leitch’s car.  The rope around the body was smeared with
paint from the car’s trunk.  Other fibers matched the car-
pet in the apartment, which was stained with Fleischli’s
blood.

On or around the day police found the body, Thompson
and David Leitch went to Mexico.  Leitch returned to the
United States, but Mexican authorities arrested Thomp-
son on September 26, 1981.  He had handcuffs with him.
When questioned by police after his return to the United
States, Thompson claimed Fleischli had left his apartment
with Kashani the night of the murder.  He also said Flei-
schli had been stabbed in the head, though this informa-
tion had not yet been made public.  He further claimed not
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to have had sex with Fleischli, but later asserted they had
engaged in consensual sex.

We next recount the lengthy procedural history of the
case.

B
On November 4, 1983, an Orange County Superior

Court jury convicted Thompson of the first-degree murder
and forcible rape of Fleischli.  The jury made a special
finding that “the homicide of Ginger Lorraine Fleischli
was an intentional killing personally committed by the
defendant Thomas Martin Thompson.”  45 Cal. 3d 86, 117,
n. 23, 753 P. 2d 37, 56, n. 23 (1988).  The jury further
found the special circumstance of murder during the
commission of rape, making Thompson eligible for the
death penalty.  After penalty phase proceedings the jury
was unanimous in recommending a capital sentence,
which the trial judge imposed.  In a later trial, a different
jury found David Leitch guilty of second-degree murder for
his role in Fleischli’s slaying.

On April 28, 1988, the California Supreme Court
unanimously affirmed Thompson’s rape and murder con-
victions and the jury’s finding of the rape special circum-
stance.  The court also affirmed Thompson’s death sen-
tence, with two of seven justices dissenting.  The
dissenters concurred in the affirmance of the murder and
rape convictions and the rape special circumstance, but
asserted the jury’s sentencing recommendation had been
influenced in an improper manner by evidence that
Thompson had solicited the murder of David Leitch.  Id.,
at 144–145, 753 P. 2d, at 74–75.  Thompson petitioned for
rehearing, which the court denied in June 1988.  Thomp-
son also filed a petition for certiorari with this Court,
which we denied.  488 U. S. 960 (1988).

Thompson filed his first state habeas petition, which the
California Supreme Court denied in March 1989.  Thomp-
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son filed a federal habeas petition in January 1990.  The
District Court held Thompson’s petition in abeyance while
Thompson pursued unexhausted claims in state court.  In
January 1991, the California Supreme Court denied
Thompson’s second state habeas petition.  In February
1993, the California Supreme Court denied Thompson’s
third state habeas petition.

In November 1993, the United States District Court for
the Central District of California held an evidentiary
hearing on the claims raised in Thompson’s federal habeas
petition.  In an order dated March 28, 1995, the District
Court granted habeas relief as to the rape conviction and
rape special circumstance and denied relief as to the mur-
der conviction.  In the District Court’s view, Thompson’s
trial attorney rendered ineffective assistance of counsel as
to the rape charge.  The District Court cited two failings
by the attorney.  First, the court held, counsel failed to
contest certain of the conclusions offered by the State’s
forensic expert at trial.  Second, the court determined,
counsel should have impeached the credibility of two
jailhouse informants to a greater extent than he did.  In
the District Court’s view, these failings prejudiced Thomp-
son under the rule of Strickland v. Washington, 466 U. S.
668 (1984).  Having granted relief as to the rape special
circumstance, the District Court ruled Thompson’s death
sentence was invalid.  As to the murder conviction, the
District Court rejected Thompson’s claim he had been
prejudiced by what Thompson alleged were inconsistencies
between the prosecution’s theories at his trial and the later
trial of David Leitch.  Having read the transcripts of both
trials, the Court found “the trials differed mainly in empha-
sis.”  App. 71.    

The timing of later federal proceedings is critical to the
issues we now resolve.  On June 19, 1996, a unanimous
three-judge panel of the Court of Appeals reversed the
District Court’s grant of habeas relief as to the rape con-
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viction and rape special circumstance, affirmed the denial
of habeas relief as to the murder conviction, and rein-
stated Thompson’s death sentence.  Noting that “[t]he
State presented strong evidence of rape” at Thompson’s
trial, 109 F. 3d 1358, 1365 (1997), the court held that,
irrespective of whether the performance of Thomp-
son’s counsel was deficient in the manner Thompson
alleged, Thompson could not demonstrate prejudice under
Strickland.

On August 5, 1996, Thompson filed a petition for re-
hearing and suggestion for rehearing en banc, which cir-
culated to “each active judge” of the court.  See U. S. Court
of Appeals for the Ninth Circuit General Orders 5.4(a)(1),
p. 30 (Aug. 1997).  In an order dated March 6, 1997, the
original panel denied the petition and rejected the sugges-
tion, observing that “[t]he full court has been advised of
the suggestion for rehearing en banc and no judge in ac-
tive service has requested a vote to rehear the matter en
banc.”  App. 137.  In the same order, the panel reissued its
opinion in the case with minor changes.  Thompson filed a
petition for certiorari with this Court, which we denied on
June 2, 1997.  520 U. S. __ .  The Court of Appeals issued
its mandate denying all habeas relief in Thompson’s case
on June 11, 1997.  In response, the State of California
scheduled Thompson’s execution for August 5, 1997.

Thompson filed a fourth state habeas petition on July 3,
1997.  In it, he alleged David Leitch had stated in a parole
hearing that he had witnessed Thompson and Fleischli
engaged in what appeared to be consensual intercourse on
the night of Fleischli’s murder.  The California Supreme
Court denied the petition on July 16, 1997.

On July 22, 1997, Thompson filed a motion with the
Court of Appeals to recall its mandate denying habeas
relief.  The following day, Thompson filed a motion in
United States District Court for relief from judgment pur-
suant to Federal Rule of Civil Procedure 60(b).  In support
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of both motions, Thompson cited Leitch’s alleged state-
ment that he had seen Thompson and Fleischli engaged in
consensual sex.

The District Court denied Thompson’s Rule 60(b) motion
on July 25, 1997.  The court construed the motion to be a
successive petition under 28 U. S. C. §2244 as amended by
AEDPA, ruling that Thompson “must not be permitted to
utilize a Rule 60(b) motion to make an end-run around the
requirements” of AEDPA.  App. 170.  The court observed
that the alleged new statement by Leitch conflicted with
Thompson’s own account of the specifics of his encounter
with Fleischli, the physical evidence in the case, and the
previous stories told by Leitch himself.  Thus, the court
held, Thompson “certainly cannot make the requisite
showing that he is actually innocent such that his execu-
tion would be a miscarriage of justice.”  Id., at 188.

The Court of Appeals denied Thompson’s motion to re-
call the mandate on July 28, 1997.  Two days later, how-
ever, the full court voted to consider en banc whether to
recall its earlier mandate “to consider whether the panel
decision of our court would result in a fundamental mis-
carriage of justice.”  120 F. 3d 1042, 1043.  The court
scheduled oral argument on this question for August 1,
1997, four days before Thompson’s scheduled execution.

Meanwhile, on July 29, 1997, the Governor of California
held a hearing on whether to grant clemency to Thompson.
In addition to the arguments presented by Thompson’s
attorneys during the hearing, the Governor reviewed “the
materials submitted on [Thompson’s] behalf, the petition
and letters signed by supporters of clemency, the submis-
sions of the Orange County District Attorney, the letters of
the trial judge concerning clemency,” all the court opinions
in Thompson’s case, and “the materials and recommenda-
tion provided to [him] by the Board of Prison Terms.”
App. to Brief for Criminal Justice Legal Foundation as
Amicus Curiae 2a–3a (Decision of Governor Pete Wilson).
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In an comprehensive decision dated July 31, 1997, the
Governor found Thompson “ha[d] not remotely approached
making any” showing of innocence of rape or murder.  Id.,
at 16a.  The Governor agreed with the view of the judge
who presided over Thompson’s trial, that “it would be an
absolute tragedy and a travesty of justice to even seriously
consider clemency in this case.”  Ibid. (internal quotation
marks omitted).  Clemency was denied.

Two days before Thompson was to be executed, a di-
vided en banc panel of the Court of Appeals recalled the
court’s mandate of June 11, 1997.  This action came 53
days after the mandate had issued and almost a full year
after Thompson had filed his suggestion for rehearing en
banc.  The Court of Appeals asserted it did not recall the
mandate on the basis of Thompson’s later motion for re-
call, but did so sua sponte, on the basis of the claims and
evidence presented in Thompson’s first federal habeas
petition.  Thus, the court said, its “recall of the mandate is
not predicated on any new evidence or claims Thompson
raises in his motion to recall the mandate.”  120 F. 3d
1045, 1049, n. 3.  The court stated it had considered
whether to recall the mandate sooner, but had chosen to
wait until the conclusion of Thompson’s state court pro-
ceedings before taking action.

The court presented two bases for recalling its earlier
mandate.  First, the court asserted that, absent certain
“procedural misunderstandings within [the] court,” it
would have called for en banc review of the underlying
decision before issuing the mandate denying relief.  Id., at
1047.  These procedural misunderstandings included a
mishandled law clerk transition in one judge’s chambers
and the failure of another judge to notice that the original
panel had issued its opinion in the case.  Id., at 1067
(Kozinski, J., dissenting).  Second, the en banc court as-
serted the decision of the original panel “would lead to a
miscarriage of justice.”  Id., at 1048.
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Having recalled the mandate in Thompson’s case, the en
banc court went on to address the merits of his first fed-
eral habeas petition.  The court held that Thompson’s trial
counsel had provided ineffective assistance as to the rape
charge and rape special circumstance, to the defendant’s
prejudice.  A plurality of the court would have granted
habeas relief on the additional ground of inconsistent
theories by the prosecution at his trial and the later trial
of David Leitch.  The majority made no effort to determine
whether Thompson was actually innocent of the rape and
murder of Fleischli.  The court nonetheless affirmed the
District Court’s grant of the writ as to the rape conviction
and rape special circumstance, vacated Thompson’s death
sentence, and further “remand[ed] the question of the
murder conviction for [the District Court’s] initial consid-
eration in light of our vacatur of the rape conviction.”  Id.,
at 1060.  Thus, almost 16 years after Fleischli’s murder,
the Ninth Circuit directed the District Court to “enter the
partial writ unless the State elects to retry Thompson
within a reasonable time.”  Ibid.

Four judges dissented.  Judge Hall argued the majority’s
decision allowed Thompson to evade AEDPA’s restrictions
on successive petitions.  Id., at 1064–1066.  Judge Kozin-
ski detailed the circumstances which led the majority to
find its en banc process had malfunctioned.  He asserted
that, contrary to the majority’s conclusion, the court’s en
banc process “operated just as it’s supposed to.”  Id., at
1067.  In a third dissenting opinion, Judge Kleinfeld re-
cited in detail the evidence of Thompson’s guilt of rape.
Id., at 1073.

Within hours of the Court of Appeals’ order recalling its
mandate, the State of California filed with this Court a
second petition for a writ of mandamus, which we con-
strued as a petition for certiorari.  We granted the peti-
tion, 521 U. S. __ (1997), and now reverse.
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II
Although some Justices have expressed doubt on the

point, see, e.g., United States v. Ohio Power Co., 353 U. S.
98, 102–103 (1957) (Harlan, J., dissenting), the courts of
appeals are recognized to have an inherent power to recall
their mandates, subject to review for an abuse of discre-
tion.  Hawaii Housing Authority v. Midkiff, 463 U. S.
1323, 1324 (1983) (REHNQUIST, J., in chambers); see also
Hazel-Atlas Glass Co. v. Hartford-Empire Co., 322 U. S. 238,
249–250 (1944).  In light of “the profound interests in re-
pose” attaching to the mandate of a court of appeals, how-
ever, the power can be exercised only in extraordinary cir-
cumstances.  16 C. Wright, A. Miller, & E. Cooper, Federal
Practice and Procedure §3938, p. 712 (2d ed. 1996).  The
sparing use of the power demonstrates it is one of last
resort, to be held in reserve against grave, unforeseen
contingencies.

The en banc majority asserted extraordinary circum-
stances justified its order recalling the mandate in
Thompson’s case because, “[b]ut for procedural misunder-
standings by some judges of this court, an en banc call
would have been made and voted upon at the ordinary
time.”  120 F. 3d, at 1048.  As noted earlier, the original
panel issued its decision denying habeas relief on June 19,
1996, and Thompson filed a petition for rehearing and
suggestion for rehearing en banc on August 5, 1996.  On
January 17, 1997, the panel notified the full court of its
intention to reject the suggestion.  Id., at 1067 (Kozinski,
J., dissenting).  The panel reissued its earlier opinion with
minor revisions on March 6, 1997.  In the March 6 order,
the panel also denied Thompson’s petition for rehearing
and rejected his suggestion for rehearing en banc.  The
panel observed that, although the full court had been ad-
vised of Thompson’s suggestion, no judge in active service
had requested a vote to rehear the case en banc within the
time specified in the General Orders of the Ninth Circuit.
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App. 137.
It appears from Judge Kozinski’s opinion that the fol-

lowing events also transpired.  On March 12, 1997, an off-
panel judge wrote to the panel, requesting an opportunity
to make a belated call for a vote to rehear the case en
banc.  The judge stated that the panel’s decision had been
“circulated shortly before a law clerk transition” in the
judge’s chambers, and that “the old and new law clerks
assigned to the case failed to communicate.”  120 F. 3d, at
1067 (dissenting opinion).  Another judge seconded the
request and asked:  “Was [the panel’s January 17, 1997,
notice of intention to reject the suggestion for rehearing en
banc] circulated?  Did I miss it?”  Ibid.  The author of the
panel opinion denied the request for a belated en banc call,
explaining that the requesting judges had been notified
two months earlier of the panel’s intention to reject
Thompson’s suggestion, id., at 1067–1068, which itself had
circulated to every active judge of the court on August 5,
1996.

The panel stayed the issuance of its mandate pending
Thompson’s petition to this Court for certiorari review.
We denied Thompson’s petition on June 2, 1997.  520 U. S.
__ .  The Court of Appeals issued its mandate on June 11,
1997.  According to the en banc majority, “[a] sua sponte
request to consider en banc whether to recall the mandate
was made shortly thereafter, even before the mandate was
spread in the district court.”  120 F. 3d, at 1049.  “[I]n the
interests of comity,” however, the court delayed further
action until the California Supreme Court had denied
Thompson’s fourth state petition for habeas relief.  Ibid.  It
was not until August 3, 1997— two days before Thompson
was scheduled to be executed— that the Ninth Circuit
voted to recall its mandate.

Measured even by standards of general application, the
Court of Appeals’ decision to recall the mandate rests on
the most doubtful of grounds.  A mishandled law clerk
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transition in one judge’s chambers, and the failure of an-
other judge to notice the action proposed by the original
panel, constitute the slightest of bases for setting aside the
“deep rooted policy in favor of the repose of judgments.”
Hazel-Atlas Glass Co., supra, at 244.  This is especially
true where the only consequence of the oversights was the
failure of two judges to contribute their views to a deter-
mination that had been given full consideration on the
merits by a panel of the court.

Even if the Ninth Circuit’s en banc process did somehow
malfunction— which is itself open to question, see 120
F. 3d, at 1067 (Kozinski, J., dissenting) (“[T]he process
operated just as it’s supposed to”)— the court only com-
pounded its error when it delayed further action for more
than four months after the alleged misunderstandings
took place.  The promptness with which a court acts to
correct its mistakes is evidence of the adequacy of its
grounds for reopening the case.  In this case, the two
judges first revealed their oversights to the full court in
March 1997.  At that point the two judges remained free to
“request that the [full] court vote to suspend” its time lim-
its for voting to rehear the case en banc.  See Ninth Cir-
cuit General Orders 11.11, at 83.  They chose not to do so,
instead waiting another four months to make what was, in
effect, an identical request.  The Court of Appeals for all
practical purposes lay in wait while this Court acted on
the petition for certiorari, the State scheduled a firm exe-
cution date for Thompson, and the Governor conducted an
exhaustive clemency review.  Then, only two days before
Thompson was scheduled to be executed, the court came
forward to recall the judgment on which the State, not to
mention this Court, had placed heavy reliance.

It is no answer for the Court of Appeals to assert it de-
layed action in the interests of comity.  Comity is not lim-
ited to the judicial branch of a state government.  In this
case, the executive branch of California’s government took
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extensive action in reliance on the mandate denying relief
to Thompson.  Rather than focus only on the California
Supreme Court’s interest in considering Thompson’s
fourth (and, as could be predicted, meritless) state habeas
petition, the Court of Appeals should have considered as
well the more vital interests of California’s executive
branch.

It would be the rarest of cases where the negligence of
two judges in expressing their views is sufficient grounds
to frustrate the interests of a State of some 32 million
persons in enforcing a final judgment in its favor.  Even if
this were a case implicating no more than ordinary con-
cerns of finality, we would have grave doubts about the
actions taken by the Court of Appeals.
  

III
Thompson’s is not an ordinary case, however, because

he seeks relief from a criminal judgment entered in state
court.  To decide whether the Court of Appeals’ order re-
calling the mandate was proper in these circumstances,
we measure it not only against standards of general appli-
cation, but also against the statutory and jurisprudential
limits applicable in habeas corpus cases.

A
California argues the Court of Appeals’ recall of its

mandate was barred by 28 U. S. C. A. §2244(b) (Supp.
1997) as amended by AEDPA.  Section 2244(b)(1) pro-
vides: “A claim presented in a second or successive habeas
corpus application under section 2254 that was presented
in a prior application shall be dismissed.”  Subsection
2244(b)(2) provides: “A claim presented in a second or
successive application under section 2254 that was not
presented in a prior application shall be dismissed” unless
a narrow exception applies.  The immediate question is
whether the Court of Appeals recalled its mandate on the
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basis of a “second or successive application” for habeas
relief.

In a §2254 case, a prisoner’s motion to recall the man-
date on the basis of the merits of the underlying decision
can be regarded as a second or successive application for
purposes of §2244(b).  Otherwise, petitioners could evade
the bar against relitigation of claims presented in a prior
application, §2244(b)(1), or the bar against litigation of
claims not presented in a prior application, §2244(b)(2).  If
the court grants such a motion, its action is subject to
AEDPA irrespective of whether the motion is based on old
claims (in which case §2244(b)(1) would apply) or new ones
(in which case §2244(b)(2) would apply).

As a textual matter, §2244(b) applies only where the
court acts pursuant to a prisoner’s “application.”  This
carries implications for cases where a motion to recall the
mandate is pending, but the court instead recalls the
mandate on its own initiative.  Whether these cases are
subject to §2244(b) depends on the underlying basis of the
court’s action.  If, in recalling the mandate, the court con-
siders new claims or evidence presented in a successive
application for habeas relief, it is proper to regard the
court’s action as based on that application.  In these cases,
§2244(b)(2) applies irrespective of whether the court char-
acterizes the action as sua sponte.

In Thompson’s case, however, the Court of Appeals was
specific in reciting that it acted on the exclusive basis of
Thompson’s first federal habeas petition.  The court’s
characterization of its action as sua sponte does not, of
course, prove this point; had the court considered claims or
evidence presented in Thompson’s later filings, its action
would have been based on a successive application, and so
would be subject to §2244(b).  But in Thompson’s case the
court’s recitation that it acted on the exclusive basis of his
first federal petition is not disproved by consideration of
matters presented in a later filing.  Thus we deem the
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court to have acted on his first application rather than a
successive one.  As a result, the court’s order recalling its
mandate did not contravene the letter of AEDPA.

Although the terms of AEDPA do not govern this case, a
court of appeals must exercise its discretion in a manner
consistent with the objects of the statute.  In a habeas
case, moreover, the court must be guided by the general
principles underlying our habeas corpus jurisprudence.
We now consider those principles as applied to this case.

B
In light of “the profound societal costs that attend the

exercise of habeas jurisdiction,” Smith v. Murray, 477
U. S. 527, 539 (1986), we have found it necessary to im-
pose significant limits on the discretion of federal courts to
grant habeas relief.  See, e.g., McCleskey v. Zant, 499 U. S.
467, 487 (1991) (limiting “a district court’s discretion to
entertain abusive petitions”); Wainwright v. Sykes, 433
U. S. 72, 90–91 (1977) (limiting courts’ discretion to enter-
tain procedurally defaulted claims); Teague v. Lane, 489
U. S. 288, 308–310 (1989) (plurality opinion of O’CONNOR,
J.) (limiting courts’ discretion to give retroactive applica-
tion to “new rules” in habeas cases); Brecht v. Abraham-
son, 507 U. S. 619, 637–638 (1993) (limiting courts’ discre-
tion to grant habeas relief on the basis of “trial error”).

These limits reflect our enduring respect for “the State’s
interest in the finality of convictions that have survived
direct review within the state court system.”  Id., at 635;
accord, Wood v. Bartholomew, 516 U. S. 1, 8 (1995) (per
curiam); Sawyer v. Whitley, 505 U. S. 333, 338 (1992);
Keeney v. Tamayo-Reyes, 504 U. S. 1, 7 (1992); McCleskey,
supra, at 491-492; Teague, supra, at 309; Murray v. Car-
rier, 477 U. S. 478, 487 (1986); Engle v. Isaac, 456 U. S.
107, 127 (1982).  Finality is essential to both the retribu-
tive and the deterrent functions of criminal law.  “Neither
innocence nor just punishment can be vindicated until the
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final judgment is known.”  McCleskey, supra, at 491.
“Without finality, the criminal law is deprived of much of
its deterrent effect.”  Teague, supra, at 309.

Finality also enhances the quality of judging.  There is
perhaps “nothing more subversive of a judge’s sense of
responsibility, of the inner subjective conscientiousness
which is so essential a part of the difficult and subtle art of
judging well, than an indiscriminate acceptance of the
notion that all the shots will always be called by someone
else.”  Bator, Finality in Criminal Law and Federal Ha-
beas Corpus for State Prisoners, 76 Harv. L. Rev. 441, 451
(1963).

Finality serves as well to preserve the federal balance.
Federal habeas review of state convictions frustrates
“ ‘both the States’ sovereign power to punish offenders and
their good-faith attempts to honor constitutional rights.’ ”
Murray v. Carrier, supra, at 487 (quoting Engle, supra, at
128).  “Our federal system recognizes the independent
power of a State to articulate societal norms through
criminal law; but the power of a State to pass laws means
little if the State cannot enforce them.”  McCleskey, 499
U. S., at 491.

A State’s interests in finality are compelling when a
federal court of appeals issues a mandate denying federal
habeas relief.  At that point, having in all likelihood borne
for years “the significant costs of federal habeas review,”
id., at 490–491, the State is entitled to the assurance of
finality.  When lengthy federal proceedings have run their
course and a mandate denying relief has issued, finality
acquires an added moral dimension.  Only with an assur-
ance of real finality can the State execute its moral judg-
ment in a case.  Only with real finality can the victims of
crime move forward knowing the moral judgment will be
carried out.  See generally Payne v. Tennessee, 501 U. S.
808 (1991).  To unsettle these expectations is to inflict a
profound injury to the “powerful and legitimate interest in
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punishing the guilty,” Herrera v. Collins, 506 U. S. 390, 421
(1993) (O’CONNOR, J., concurring), an interest shared by the
State and the victims of crime alike.

This case well illustrates the extraordinary costs associ-
ated with a federal court of appeals’ recall of its mandate
denying federal habeas relief.  By July 31, 1997, to vindi-
cate the laws enacted by the legislature of the State of
California, a jury had convicted Thompson of rape and
murder and recommended that he be executed; the trial
judge had imposed a sentence of death; the California
Supreme Court had affirmed Thompson’s sentence and on
four occasions refused to disturb it on collateral attack;
and, in a comprehensive and public decision, the Governor
had determined the sentence was just.  Relying upon the
mandate denying habeas relief to Thompson, the State of
California had invoked its entire legal and moral authority
in support of executing its judgment.  Yet, after almost 13
years of state and federal review of Thompson’s conviction
and sentence, almost one year after Thompson filed his
petition for rehearing and suggestion for rehearing en
banc, a full 53 days after issuance of the mandate denying
relief, and a mere two days before Thompson was sched-
uled to be executed, the Ninth Circuit recalled its mandate
and granted the writ of habeas corpus.  The costs imposed
by these actions are as severe as any that can be imposed
in federal habeas review.

We should be clear about the circumstances we address
in this case.  We deal not with the recall of a mandate to
correct mere clerical errors in the judgment itself, similar
to those described in Federal Rule of Criminal Procedure
36 or Federal Rule of Civil Procedure 60(a).  The State can
have little interest, based on reliance or other grounds, in
preserving a mandate not in accordance with the actual
decision rendered by the court.  This also is not a case of
fraud upon the court, calling into question the very legiti-
macy of the judgment.  See Hazel-Atlas Glass Co. v. Hart-
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ford-Empire Co., 322 U. S. 238 (1944).  Nor is this a case
where the mandate is stayed under Federal Rule of Ap-
pellate Procedure 41 pending the court’s disposition of a
suggestion for rehearing en banc.

Rather, we are concerned with cases where, as here, a
court of appeals recalls its mandate to revisit the merits of
its earlier decision denying habeas relief.  In these cases,
the State’s interests in finality are all but paramount,
without regard to whether the court of appeals predicates
the recall on a procedural misunderstanding or some other
irregularity occurring prior to its decision.  The prisoner
has already had extensive review of his claims in federal
and state courts.  In the absence of a strong showing of
“actua[l] innocen[ce],” Murray v. Carrier, supra, at 496,
the State’s interests in actual finality outweigh the pris-
oner’s interest in obtaining yet another opportunity for
review.

Based on these considerations, we hold the general rule
to be that, where a federal court of appeals sua sponte
recalls its mandate to revisit the merits of an earlier deci-
sion denying habeas corpus relief to a state prisoner, the
court abuses its discretion unless it acts to avoid a miscar-
riage of justice as defined by our habeas corpus jurispru-
dence.  The rule accommodates the need to allow courts to
remedy actual injustice while recognizing that, at some
point, the State must be allowed to exercise its “‘sovereign
power to punish offenders.’”  McCleskey, supra, at 491
(quoting Murray v. Carrier, supra, at 487).

This standard comports with the values and purposes
underlying AEDPA.  Although the Act does not govern
this case, see supra, at 14, its provisions “certainly inform
our consideration” of whether the Court of Appeals abused
its discretion.  Felker v. Turpin, 518 U. S. 651, 663 (1996).
Section 2244(b) of the statute is grounded in respect for
the finality of criminal judgments.  With the exception of
claims based on new rules of constitutional law made ret-
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roactive by this Court, see §2244(b)(2)(A), a federal court
can consider a claim presented in a second or successive
application only if the prisoner shows, among other things,
that the facts underlying the claim establish his innocence
by clear and convincing evidence.  See §2244(b)(2)(B).  It is
true that the miscarriage of justice standard we adopt
today is somewhat more lenient than the standard in
§2244(b)(2)(B).  See, e.g., §2244(b)(2)(B)(i) (factual predi-
cate for claim must “not have been discover[able] previ-
ously through the exercise of due diligence”).  The miscar-
riage of justice standard is altogether consistent, however,
with AEDPA’s central concern that the merits of con-
cluded criminal proceedings not be revisited in the ab-
sence of a strong showing of actual innocence.  And, of
course, the rules applicable in all cases where the court
recalls its mandate, see supra, at 9–13, further ensure the
practice is limited to the most rare and extraordinary case.

Like other standards applicable in habeas cases, more-
over, the miscarriage of justice standard is objective in
content, “[w]ell-defined in the case law,” and “familiar to
federal courts.”  McCleskey, supra, at 496.  It is indeed the
standard the Ninth Circuit determined to apply in voting
to consider en banc whether to recall the mandate in
Thompson’s case.  See App. 194 (Order of July 30, 1997)
(“The full court has voted to consider whether to recall the
mandate to consider whether the panel decision of our
court would result in a fundamental miscarriage of jus-
tice”).  Hence the standard is not only a just but also “ ‘a
sound and workable means of channeling the discretion of
federal habeas courts.’ ”  McCleskey, supra, at 496 (quoting
Murray v. Carrier, supra, at 497).

We now determine whether this standard was met in
Thompson’s case.

C
“[T]he miscarriage of justice exception is concerned with
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actual as compared to legal innocence.”  Sawyer, 505 U. S.,
at 339.  We have often emphasized “the narrow scope” of
the exception.  Id., at 340; accord, Harris v. Reed, 489 U. S.
255, 271 (1989) (O’CONNOR, J., concurring) (“narrow excep-
tion” for the “ ‘extraordinary case’ ”).  “To be credible,” a
claim of actual innocence must be based on reliable evidence
not presented at trial.  Schlup v. Delo, 513 U. S. 298, 324
(1995).  Given the rarity of such evidence, “‘in virtually
every case, the allegation of actual innocence has been
summarily rejected.’”  Ibid.

Although demanding in all cases, the precise scope of
the miscarriage of justice exception depends on the nature
of the challenge brought by the habeas petitioner.  If the
petitioner asserts his actual innocence of the underlying
crime, he must show “it is more likely than not that no
reasonable juror would have convicted him in light of the
new evidence” presented in his habeas petition.  Id., at
327.  If, on the other hand, a capital petitioner challenges
his death sentence in particular, he must show “by clear
and convincing evidence” that no reasonable juror would
have found him eligible for the death penalty in light of
the new evidence.  Sawyer, supra, at 348.

The Sawyer standard has a broader application than is
at first apparent.  As the Court explained in Schlup, when
a capital petitioner challenges his underlying capital mur-
der conviction on the basis of an element that “function[s]
essentially as a sentence enhancer,” the Sawyer “clear and
convincing” standard applies to the claim.  Schlup, supra,
at 326.  Thus, to the extent a capital petitioner claims he
did not kill the victim, the Schlup “more likely than not”
standard applies.  To the extent a capital petitioner con-
tests the special circumstances rendering him eligible for
the death penalty, the Sawyer “clear and convincing”
standard applies, irrespective of whether the special cir-
cumstances are elements of the offense of capital murder
or, as here, mere sentencing enhancers.
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A claim like Thompson’s could present some difficulty
concerning whether to apply Schlup or Sawyer.  Thompson
makes no appreciable effort to assert his innocence of Flei-
schli’s murder.  Instead, he challenges, first, his rape con-
viction, and second, the jury’s finding of the special cir-
cumstance of rape.  The former challenge is subject to the
Schlup “more likely than not” standard; the latter chal-
lenge is subject to the Sawyer “clear and convincing” stand-
ard.  In theory, then, it would be possible to vacate
Thompson’s stand-alone conviction of rape but to let stand
his conviction of murder and sentence of death.  This
anomaly perhaps reflects some tension between Sawyer
and the later-decided Schlup.  The anomaly need not de-
tain us, however, for Thompson’s claims fail under either
standard.

At trial, the prosecution presented ample evidence to
show Thompson committed the rape.  A vaginal swab of
Fleischli’s body revealed semen consistent with Thomp-
son’s blood type.  App. 109.  In addition, there was exten-
sive evidence of restraint consistent with rape.  Dr. Robert
Richards, a pathologist who performed the autopsy on
Fleischli and testified for the prosecution at trial, stated
that, at or near the time of death, Fleischli suffered a
crushing injury to her right wrist with surrounding
bruising.  Id., at 9.  Deputy Darryl Coder, who in his 23
years as a law enforcement officer had seen “hundreds” of
handcuff injuries, testified the injury to Fleischli’s right
wrist was consistent with injuries caused by handcuffs, a
pair of which were in Thompson’s possession when he was
arrested in Mexico.  Id., at 13, n. 9.  Dr. Richards further
testified that Fleischli had other bruises on her ankles,
palms, left elbow, and left wrist, all of which were caused
at or near the time of death.  Id., at 9, 10 Record 1619.
Fleischli’s shirt and bra had been cut down the middle and
pulled down to her elbows, exposing her breasts and re-
straining her arms.  App. 7, 109.  Fleischli’s mouth had
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been gagged with duct tape.  9 Record 1505, 11 Record
1772.

There was further evidence of rape.  As Judge Kleinfeld
noted in dissent, “Fleischli was murdered by Thompson, a
fate more frequent among rape victims than friendly sex
partners.”  120 F. 3d, at 1073.  Two jailhouse informants,
though discredited to a substantial extent at trial, testified
that Thompson had confessed the rape (as well as the
murder) to them.

As the District Court observed, moreover, Thompson’s
own testimony “was devastating to his defense.”  App. 51.
Contrary to the emphatic advice of trial counsel, Thomp-
son chose to testify.  The result was by all accounts a dis-
aster for his claim that he did not rape or murder Flei-
schli.  The prosecution got Thompson to admit he lied to
police after his arrest, when he denied having sex with
Fleischli.  He also admitted having lied to police about
Fleischli’s whereabouts the night of the murder, telling
them she had left his apartment with Kashani.  When
asked about this lie, Thompson replied, “Mr. Kashani
seemed as likely a candidate as anybody at that time.”  18
Record 2378.  He then presented his most recent, and per-
haps most fantastic, account of the events of the night of
the murder.  Thompson testified that, after having con-
sensual sex with Fleischli, he fell asleep and remained
asleep while, not more than six feet away, someone else
stabbed Fleischli five times in the head, wrapped her head
and body with duct tape, two towels, a sheet, her jacket, a
sleeping bag, and a rope, moved her body from the apart-
ment, and scrubbed the carpet to remove her blood.  The
District Court found Thompson’s testimony “was riddled
with inconsistencies and outright falsehoods.”  App. 51.
The District Court further stated, “Thompson’s testimony
no doubt affected the jury’s verdict.”  Id., at 51.  The point
is beyond dispute; since Thompson lied about almost every
other material aspect of the case, the jury had good reason
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to believe he lied about whether the sex was consensual.
Thompson presents little evidence to undermine the

evidence presented at trial.  The en banc court based its
decision only on the claims and evidence presented in
Thompson’s first petition for federal habeas relief.  Had it
considered the additional evidence or claims presented in
Thompson’s motion to recall the mandate, of course, its
decision would have been subject to §2244(b).  See supra,
at 14.  Hence the record of Thompson’s first federal habeas
petition will govern whether he has demonstrated actual
innocence of rape.

The evidence in Thompson’s petition falls into two cate-
gories.  First, Thompson presented additional evidence to
impeach the credibility of Fink and Del Frate, the
jailhouse informants who testified Thompson confessed
the rape and murder to them.  In the case of Fink, Thomp-
son presented additional evidence of Fink’s history as an
informant and of law enforcement favors for Fink.
Thompson also presented statements by law enforcement
officials to the effect that Fink was an unreliable witness.
In the case of Del Frate, Thompson presented evidence
that law enforcement officials and certain members of Del
Frate’s family regarded Del Frate as dishonest, that Del
Frate shared a jail cell with David Leitch prior to meeting
Thompson, that Del Frate’s statements to police tracked
newspaper accounts of the crime, and that Del Frate ne-
glected to mention at trial his prior convictions for grand
theft and distribution of hallucinogens without a license.

This impeachment evidence provides no basis for finding
a miscarriage of justice.  As in Sawyer, the evidence is a
step removed from evidence pertaining to the crime itself.
505 U. S., at 348.  It tends only to impeach the credibility
of Fink and Del Frate.  To find that these matters in all
probability would have altered the outcome of Thompson’s
trial, we should have to assume, first, that there was little
evidence of rape apart from the informant’s testimony; and
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second, that the jury accepted the informants’ testimony
without reservation.  The former assumption is belied by
the evidence recited above.  The latter one is belied by the
substantial impeachment evidence Thompson’s attorney
did introduce.

With regard to Fink, Thompson’s trial counsel presented
the following evidence:  Fink had four prior felony convic-
tions and had spent a total of 14 years in prison at the
time of trial.  He used heroin on a frequent basis during
the 15 years preceding trial, including the period in which
he gave his statement to police.  He lied about his identity
as a matter of routine.  He acted as an informant on nu-
merous other occasions, including one occasion where he
informed on another inmate to gain protective custody in
prison.  He requested and received a transfer to another
penal facility in exchange for his statement against
Thompson.  And he admitted being unable to explain why
criminals confessed to him with such frequency.

With regard to Del Frate, Thompson’s trial counsel pre-
sented the following evidence:  Del Frate had served time
for second degree murder and credit card forgery.  At the
time of trial, Del Frate faced felony charges in Ohio and
California.  Del Frate admitted claiming another murderer
confessed to him during the period in which Thompson
confessed to him.  He also admitted changing his account
of Thompson’s confession to him numerous times.  Given
the trial evidence impeaching each informant, we would
disrespect the jury in Thompson’s case if we were to find
that, had it been presented with still more impeachment
evidence, it would have reached a different verdict.

In support of his first federal habeas petition, Thompson
also presented the opinions of Dr. Irving Root, a patholo-
gist who testified on Thompson’s behalf during the eviden-
tiary hearing in Federal District Court.  Dr. Root disputed
certain of the opinions offered by Dr. Richards and Deputy
Coder at trial.  First, Dr. Root disagreed with Deputy
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Coder’s conclusion that the crushing injury to Fleischli’s
left wrist was caused by handcuffs.  Dr. Root stated the
injury was unlike handcuff injuries he had seen on other
corpses.  1 Tr. 52–54, 62–63 (Aug. 5, 1997). He did not,
however, offer any alternative explanation as to how the
injury might have been caused.   Second, Dr. Root dis-
puted Dr. Richards’ conclusions regarding the bruises on
Fleischli’s body.  Dr. Root opined the bruises to Fleischli’s
ankles and left wrist were caused at least 11 hours before
death.  Id., at 47–50.  He further stated the bruises to
Fleischli’s palms were the result of lividity, i.e., the set-
tling of blood by gravity after death. Id., at 48.  Third, Dr.
Root noted there had been “infrequent” sperm on the vagi-
nal swab of Fleischli’s body.  Id., at 63.  Dr. Root suggested
this finding could be the result of low sperm count for the
male, or douching or drainage after intercourse.  Ibid.  He
further suggested the other evidence in the case ruled out
the possibility of drainage.  Id., at 63–64.  He did not,
however, opine as to whether low sperm count or douching
was the more probable of the remaining possibilities.  Fi-
nally, Dr. Root summarized his testimony by agreeing
“there was remarkably little in the way of trauma to the
decedent’s body.”  Id., at 52.

Dr. Root’s testimony provides no occasion for disturbing
the findings of the jury in Thompson’s case.  His testimony
that the crushing injury to Fleischli’s wrist was not caused
by handcuffs is far from compelling, given Deputy Coder’s
extensive experience with handcuff injuries (albeit with
living persons) and Dr. Root’s failure to offer any alterna-
tive explanation as to how the crushing injury might have
occurred.  His testimony that the other bruises to Flei-
schli’s body were caused well before death is more plausi-
ble.  Unlike Dr. Richards, however, Dr. Root based his
conclusions not on his own examination of the body, but on
his review of the record of Dr. Richards’ examination.  See
id., at 70.  It is improbable, moreover, that Fleischli had
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been walking about with bruises all over her body, without
any witness having noticed her condition in the days and
hours before Thompson murdered her.  As for the infre-
quent sperm on the vaginal swab, Dr. Root himself sug-
gested the cause might have been low sperm count for the
male, a possibility consistent with rape.  Id., at 63.  Fi-
nally, Dr. Root’s assessment of the overall trauma to the
body was to a large extent consistent with Dr. Richards’
testimony at trial.  For instance, Dr. Richards testified
there was no evidence of vaginal tearing or bruising in
Fleischli’s case, though he indicated (and Dr. Root did not
dispute) there was no such evidence in the majority of
rape cases.  10 Record 1629.  As Dr. Root himself acknowl-
edged, his conclusion that there was “remarkably little”
trauma to Fleischli’s body was lifted verbatim from Dr.
Richards’ own autopsy report in Fleischli’s case.  1 Tr. 52
(Aug. 5, 1997).

To say that no reasonable juror would have convicted
Thompson of rape if presented with Dr. Root’s testimony,
then, we would have to ignore the totality of evidence of
Thompson’s guilt.  This we cannot do.  

In conclusion, Thompson’s evidence does not meet the
“more likely than not” showing necessary to vacate his
stand-alone conviction of rape, much less the “clear and
convincing” showing necessary to vacate his sentence of
death.  The judgment of the State of California will not
result in a miscarriage of justice.  The Court of Appeals
abused its discretion in holding the contrary.

V
The judgment of the Court of Appeals is reversed, and

the case is remanded with instructions to reinstate the
June 11, 1997, mandate denying habeas relief to Thomp-
son.

It is so ordered.


